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The Impact of the
Burden of Proof in Property
Damage Claims
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Establishin g whether the plaintiff or
defendant has the burden of proof in a
civil action can mean the difference
between winning and losing a case. In a
subrogated claim for property damage,
it is usually the plaintiff, the insurance
company suing in its insured’s name,
who has the burden of proving that a
defendant is responsible for the loss.

However, the burden of proof is ulti-
mately determined by the facts of
each case, and there are important
exceptions to the general rule that
the plaintiff has this burden.
Subrogation professionals will bene-
fit by being alert to those situations
in which it may be the defendant,
rather than the plaintiff, who has
something to prove.

What Is Negligence?

The most commonly raised allega-
tion in property damage claims is
that of negligence. Negligence is
legally defined as the failure to use

reasonable care. A person is consid-
ered negligent at law if he or she
fails to act as a reasonable and pru-
dent person and causes harm as a
result. In other words, a negligent
person either has done something
that a reasonable person would not
do or has failed to do something
that a reasonable person would do,
which results in damage or loss.” In
order to succeed in a negligence
action, the plaintiff must show the
following:

e A duty of care: A duty of care
arises when the defendant can
foresee that his or her failure to
act as a reasonable person will
expose another to a risk of
harm.

e A breach of this duty: The defen-
dant failed to act as a reasonable
person would have acted in the
same circumstances. ,

¢ Damages and causation: The



defendant’s negligent act has
caused the plaintiff to suffer
damage. In other words, but for
the defendant’s negligence, the
damage would not have oc-
curred. A defendant is usually
only held liable for reasonably
foreseeable damages; however,
the law recognizes that damage
can be physical, economic or
psychological.

It is usually, but not always, the
plaintiff who must prove to a court
that more likely than not, a defen-
dant has been negligent.2 If the evi-
dence shows that it is just as unlike-
ly as likely that a defendant has
been negligent, a plaintiff has not
proven its case. Furthermore, it is
not uncommon in property damage
claims that the cause of a loss be
equivocal. Consider the facts of
Canadian National Railways Co. v.
Hammil:3

The plaintiff sent a refrigerated

railway car to the defendant to

be loaded with potatoes. Before
the defendant could finish load-
ing the railway car, a fire
occurred which destroyed the
potatoes and damaged the car.

Unfortunately, there was no evi-

dence showing how the fire

might have started except for

It is important for
subrogation professionals
to be aware of cases where

the burden of proving a

case may rest with a
defendant rather than a
plaintiff. A claim for
property damage that
initially appears weak or
that seems to be based on
little or no evidence may
actually give rise to excel-
lent recovery prospects.

the plaintiff's unsupported sug-
gestion that the defendant’s
employees may have been smok-
ing cigarettes while loading the
car. The defendant denied all lia-
bility on the basis that it was just
as likely that the fire started acci-
dentally as by its negligence.

On the facts of this case, it
would be extremely difficult for the
plaintiff to convince a court that
more likely than not, the fire was
caused by the defendant’s negli-
gence, because no one knew what
caused the fire. However, if this
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were a case where the defendant
had the burden of proof, then the
plaintiff could relax: the defendant
would have to show that more like-
ly than not, it had not been negli-
gent and did not the cause of the
fire. The lack of evidence would
become the “defendant’s prob-
lem.” In other circumstances, a
defendant may be responsible for
the damage, even where it can
prove that it was not negligent.

It is important for subrogation
professionals to be aware of cases
where the burden of proving a case
may rest with a defendant rather
than a plaintiff. A claim for property
damage that initially appears weak
or that seems to be based on little
or no evidence may actually give rise
to excellent recovery prospects.

Circumstances Affecting the
Burden of Proof

Bailment

“Bailment” is a legal relationship
that arises when a person, the
"bailee” agrees to hold property
belonging to another, the “bailor,”
for a certain period of time, and
then to return the property to the
owner once that time has elapsed.
When a person accepts payment for
holding another’s property, he or
she is held to a higher standard of
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care than a "gratuitous bailee,”
who holds property for another
without benefit. A bailee who
accepts payment is required to take
the same care of the property in his
or her possession as a reasonable
and prudent owner would, and will
be responsible for any damage to
the property caused by his or her
negligence.

A bailee is not an insurer of
property in his or her possession.
However, if the property is dam-
aged, the bailee is presumed to be
responsible for the loss unless he or
she can prove the loss or damage
was not caused by his or her negli-
gence. This is essentially the reverse
of the typical negligence action
described above, where the plain-
tiff must prove on a balance of
probabilities that the defendant
was negligent. The law’s rationale
for placing the onus on the bailee
is simply that as the person in
charge of the property, the bailee is
the one who has the best informa-
tion about the loss. As a result, the
bailee should have the burden of
explaining himself or herself when
the property is damaged.4

The case of Hammil, above, is an
example of a bailment. The bailment
was created when the defendant
took possession of the plaintiff’s rail-
way car for the purpose of loading it
with potatoes. Accordingly, the
plaintiff did not have to prove that
the defendant had been negligent
and that this caused the fire.
Instead, it was the defendant who
had to prove that the fire was not
caused by its own negligence. The
defendant could not give a suffi-
cient explanation for the cause of
fire and was accordingly held liable
for the full amount of damages.

Carriage of Goods
A “carrier” is a party who contracts
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to transport goods. The common
law distinguishes between a “com-
mon” carrier, who carries goods for
everyone on regularly scheduled
routes, and a "private” carrier, who
reserves the right to reject unat-
tractive offers to carry goods. In
either instance, a carrier has a
duty to transport goods safely from
the place of shipment to the place
of delivery.

At common law, a private carrier
will be regarded as a bailee for any
damage to property that has been
entrusted to the carrier for transit.
However, a common carrier is liable
almost to the same degree as an
insurer of the cargo. Regardless of
whether a common carrier has
caused the loss, he or she will be
liable for damage to the cargo dur-
ing transport unless he or she can
establish that the loss falls within a
relatively few classes of exemptions,
as follows:4
e damage caused by an “Act of

God,” an event that is beyond

the carrier’s power to predict or

control

e damage caused by a “public
enemy” (e.g., an act of terrorism)

» damage caused by the fault of the
owner, such as the owner’s failure
to properly pack the goods before
transport

* damage caused by natural deterio-
ration of the goods

The policy reasons for imposing
this level of liability on carriers are
similar to those in cases of bailment.
The carrier, as the party in posses-
sion of the goods, has the sole
opportunity to protect the goods
and has all the evidence about how
the loss occurred.®

However, the liability of carriers
has been modified by various
provincial and federal statutes that,
depending on the context, may
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replace the common law. These
statutes tend to broaden the cate-
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ated a nuisance, the defendant
may be liable for resulting damages
even if the defendant has not been
negligent. Importantly, negligence
is not a prerequisite to proving nui-
sance. Negligence examines the
reasonableness of a defendant’s
conduct, whereas nuisance law
only considers whether the effect
of the defendant’s conduct, from
the plaintiff's point of view, is rea-
sonable in the circumstances.®

Dangerous Activities

Where a person engages in an
activity that is hazardous or inher-
ently dangerous, that person may
be absolutely liable for any result-
ing damage. All the plaintiff is
required to demonstrate is that it
has suffered loss at the hands of
the defendant and, unlike in a
case of bailment, the defendant
cannot excuse itself on the basis
that it took every possible precau-
tion to prevent the damage from
occurring.

A classic example used to illus-
trate absolute liability is that of the
owner of a tiger rehabilitation cen-
tre. Notwithstanding that the
owner buys the strongest tiger
cages available, erects "state,of the
art” tiger-proof fencing and hires
experienced tiger keepers to watch
over the animals, if a tiger should
accidentally escape, the owner is
liable for any and all damages that
result. Another example is that of a
factory owner who houses danger-
ous chemicals in his warehouse and
carefully ensures that the storage
of the chemicals accords with all
industry guidelines. If the chemicals
somehow escape from their con-
tainers, the owner is still liable for
the damage. The absence of negli-
gence is not a defence.

The law imposes this absolute
liability in situations that are inher-

ently dangerous in order to discour-
age reckless behaviour and unnec-
essary loss by forcing potential
defendants to take every possible
precaution. It also has the effect of
simplifying litigation and allowing a
plaintiff to become whole more
quickly.

Summary

In property damage claims where
there is little or no evidence as to
what has caused a loss, a subrogat-
ing insurance company may never-
theless have an excellent opportu-
nity to recover against a potential
defendant. A defendant who was
in possession of the plaintiff's prop-
erty as a bailee or carrier at the
time of loss may have to prove that
it was not responsible for the plain-
tiff’s loss or that it satisfies an
exception to liability. The common
rationale for calling on a defendant
to account for loss in these cases is
that the defendant, as the party
with control of the goods at the
relevant time, will have the best
knowledge of events leading up to
the loss and the opportunity to
have taken precautions to prevent
the damage from occurring.

Alternatively, where a defen-
dant’s actions or conduct have the
effect of damaging the plaintiff’s
property, a plaintiff may be able to
hold a defendant liable even with-
out proving negligence. If the
defendant’s actions are inherently
dangerous or interfere unreason-
ably with the plaintiff's property,
the defendant may be liable. In
order to obtain optimal recovery in
subrogated property claims, legal
counsel must be alert to potential
theories of liability that arise on the
facts of each case.
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